IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY D. OKOKURO : CVIL ACTI ON
V.
COVMONVEALTH OF PENNSYLVANI A

DEPARTMENT COF WELFARE and :
DON JOSE STOVALL : No. 00-2044

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

J. M KELLY, J. MAY , 2001
The pro se Plaintiff in the above captioned matter, Anthony
D. Okokuro (“Okokuro”), filed suit in this Court, alleging that
t he Defendants retaliated agai nst himand discrim nated agai nst
hi m because of his race and national origin. The Defendants, Don
Jose Stovall and the Commonweal th of Pennsyl vani a, Departnent of
Public Wl fare (“DPW) (collectively referred to as the
“Defendants”), originally filed a Motion to Dismss, which the
Court denied. The Defendants subsequently filed a Mdtion for
Summary Judgnent, which the Court granted in part and denied in
part. Although the Court precluded Ckokuro from proceeding wth
some of his clainms, the Court found that Okokuro could bring
clainms for national origin and racial discrimnation because he
had all eged facts sufficient to invoke the continuing violations
doctrine. The case proceeded to a bench trial on April 18, 2001.
The follow ng represents the Court’s findings of fact,
concl usions of |aw and deci sion based on the evidence presented

at that trial.



. ELNDI NGS OF FACT

Okokuro is an adult male and a United States citizen. He is
an African-Anerican of Nigerian origin. Tr. at 41.
Okokuro began working for DPWon Decenber 31, 1991. |[d. at
27.
In January, 1992, DPWtransferred Okokuro to its Grard
District Ofice. 1d. at 28.
At that tinme, Ckokuro was married to a white wonan.
Okokuro’s supervisor at the Grard Ofice was Ms. Vernell
Gant (“Gant”). 1d. Gant is an African-Anerican wonan.
OCkokuro testified that Gant: (1) pointed to a poster for
the novie “Jungle Fever” which was posted at her work
station and told Okokuro that she “likes her coffee bl ack

i ke her men”; (2) called Okokuro’'s wife “white trash”;
(3) raised her dress in order to show himher thigh; (4)
gave himextra work in order to deter himfrom conpl ai ni ng;
and (5) asked himto provide docunentary proof that he was a
United States Citizen. 1d. at 9-11, 49.
Grant denied these allegations. 1d. at 46-49. Wth regard
to the coffee statenent, Gant testified that such a conment

woul d have been “out of character” for her, id. at 49,

al t hough she first testified on direct that “I have a sense
of hunor. | might have said that sonetine. | do not recal
saying anything like that to him” [d. at 47.
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The Court finds that Gant’s testinony was nore credible

t han Okokuro’s. First, Okokuro was unable to produce a

W tness who woul d corroborate his version of the facts.
Second, OCkokuro’s testinony reveal ed confusion over whether
Grant had stated that she, or Ckokuro’'s wife, |ikes her

coffee black |ike her nen. Conpare id. at 9 (“[Gant] had

made reference, because ny wife is a Caucasian that she .
i kes her coffee black just the way she |i ke her nen.

") with id. at 49 (“[Isn’t it true that in] your office

there was a “Jungl e Fever” poster and you pointed to that

poster and told ne that you |iked your coffee black, just

i ke you |ike your nen?”).

The Court therefore finds that Grant did not behave in the

manner al |l eged by Okokuro.

On March 4, 1993, Okokuro filed a grievance with his union

about Grant’s actions. 1d. at 10. Gant’s supervisor, M.

Goria Hamlton, net wth Okokuro regarding his allegations.

Id. In or about June, 1993, DPWtransferred Okokuro to a

new supervisor, M. Jarrett. |d. at 32.

Okokuro made several requests to be transferred to anot her

district, which were rejected. Finally, in January, 1994,

DPWtransferred himto its Elmwod District Ofice. [|d. at

11.

Okokuro testified that he believed an unidentified enpl oyee
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fromthe Grard Ofice went to the El mwod O fice to “sow in
a bad seed” by telling them he was honosexual. 1d. at 11

O her than Ckokuro’s suspicion, this allegation was not
supported by any credi bl e evidence.

The Court therefore finds that no DPWenpl oyee fromthe
Grard Ofice went to the El mwod O fice to taint their
perception of Okokuro.

Okokuro’s first supervisor at the Elmwod O fice was M.
Kathryn White (“Waite”). 1d. Wiite did not testify at
trial, and neither party presented evidence concerning her
race or national origin.

During an annual performance review, the date of which was
not revealed at trial, Wite asked Ckokuro what kind of car
he drove and asked where he got all of his noney to buy his
clothes and car. 1d. at 12, 34.

White did not ask that type of question during annual
performance review of Ms. Marilyn Robinson (“Robinson”),
anot her DPWenpl oyee. |1d. at 13. Robinson did not testify
at trial. Robinson’s race or national origin were not
offered at trial.

Okokuro stated that the performance review “mde ne feel
bad, | felt like |I had been singled out and she thinks naybe
| ama drug dealer.” 1d. at 34. kokuro concedes, however,

that those questions were the only allegedly discrimnatory
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conduct White directed at him |d.

Wi | e Gkokuro worked there, the El mwod O fice put on an
AlIDS sem nar to instruct enployees howto deal with clients
that had AIDS or HV. |d. at 26-27. The date, or even the
year, of this sem nar was not revealed at trial

Okokuro testified that Wiite strongly encouraged Okokuro to
attend the sem nar, which was voluntary. 1d. at 26, 34.

Ms. Sandra Baytops (“Baytops”), the El mwod D strict

O fice s I ncone Mai ntenance Manager, and M. David Ml ler
(“MIller”), a future supervisor of Okokuro's, testified that
it was mandatory. [d. at 65, 55.

The Court finds that the testinony of Baytops, and Ml er,
was nore credi ble than Okokuro’s on this issue. Although
the Court finds belowthat MIller’s credibility was damaged
by his personal aninobsity towards Ckokuro, his testinony,
coupled with Baytops's, is nore credi ble than Okokuro’ s on
this specific point. Moreover, despite encouragenent from
the Court, Okokuro failed to anmend his proposed findi ngs of
fact to include contrary testinony given by Baytops or
MIler during a hearing before the Pennsylvania G vil
Service Comm ssion (the “Comm ssion”). |d. at 60.

The Court therefore finds that the AIDS sem nar was

mandat ory, and that Wite encouraged Okokuro to attend the

sem nar nerely because it was required of all El mwod
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enpl oyees, not out of aninus directed at Ckokuro because of
his race or national origin.

Okokuro also testified that Baytops told himto attend the
Al DS sem nar because “there are a lot of AIDS cases in
Africa,” his continent of origin. 1d. at 26. Baytops

deni ed ever saying this to Ckokuro. |d. at 66, 78.

The Court finds that Baytops testinony regarding the Al DS
sem nar was nore credi ble than Okokuro’s. Because Okokuro’s
al l egati on was unsupported by the evidence other than his
own testinony, id. at 66, 78, the Court finds that Baytops
did not suggest Okokuro attend the sem nar because he was of
African origin.

Okokuro was then transferred to a new El mwod Ofice
supervisor, Mller, in March, 1996. 1d. at 52. Mller is a
white mal e.

Okokuro testified that MIler treated him®“quite different

t han anyone else.” |d. at 14. Specifically, Okokuro
clainmed that MIller called him*®“stupid’ and “dunb” in front
of his colleagues. 1d.

M Il er denies making those statenents. 1d. at 55. Mller
clainmed to treat everyone the sane because he has a “direct”
and “excitabl e” nmanagerial style that has of fended ot her DPW
enpl oyees in the past. 1d. at 58.

The Court finds that MIler is clearly an extrenely
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exci tabl e and hi gh-strung person that is nost likely rude to
many ot her DPWenpl oyees. Hi s personal dislike for Okokuro,
however, was pal pable during MIller’s cross-exam nati on;
despite Ckokuro’s quiet and respectful deneanor, MIl|er was
rude to Okokuro and was visibly disturbed with being cross-
exam ned by him

The Court finds that, because of MIler’'s obvious dislike
for Okokuro, Okokuro’s testinony was nore credible than
Mller’s.

The Court therefore finds that MIIler would occasionally be
rude to Okokuro and, in front of Okokuro’s coll eagues, cal

hi m stupid or dunb. Al though Okokuro was unable to offer
specific dates for these acts, the Court finds that they
occurred with sone regularity until at |east Septenber 13,
1996, when Okokuro was transferred to anot her supervisor.
The Court further finds, however, that OCkokuro presented no
evi dence, other than his assertion that MIler has “probl ens
with black nen,” id. at 62, that MIler’'s actions were
directed at Okokuro because of Okokuro’s race or national
origin.

The Court therefore finds that MIller’'s treatnent of Okokuro
was not the result of discrimnatory aninmus, but rather

Ml ler’s obvious personal dislike for Okokuro.

On August 13, 1996, MIler instructed Ckokuro to reschedul e
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an appointnent for a DPWclient who had m ssed her schedul ed
appoi ntnment. |d. at 52.

MIller testified that Okokuro refused to do so because
Ckokuro wanted to close the client’s case instead. 1d. at
52-53. Ckokuro denies that he failed to follow
instructions. 1d. at 15-16, 37.

On August 29, 1996, MIler issued Okokuro with a witten
repri mand because he felt Okokuro had failed to follow his
instructions. 1d. at 15-17, 52-53.

Okokuro pursued an internal appeal of his reprimand. 1d. at
18, 75. Although Okokuro clains that Baytops intentionally
wi thheld information that woul d have exonerated him id. at
75, he was nonet hel ess cl eared of any wongdoi ng. The

Comm ssion dismssed his reprimand because Baytops failed to
“conduct a thorough investigation of the facts before

i npl ementing discipline.” 1d. at 18, 75.

For the reasons nentioned above, the Court finds that
Okokuro’s testinony regarding his reprimnd was nore
credible than MIler’s.

The Court therefore finds that Okokuro did not disobey
MIler’s instructions regarding the scheduling of the DPW
client’s appointnent.

On Septenber 13, 1996, Ckokuro, Baytops and MIler nmet to

di scuss Ckokuro’s conplaints about MIler’s treatnent of
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him [d. at 38.

Okokuro often kept a tape recorder with himat work to play
musi ¢ when he was feeling stressed. [d. at 21. Because
Okokuro feared that his rights had been violated in the past
and were going to be violated during his neeting wwith Ml ler
and Bayt ops, he brought the tape recorder with himto the
nmeeting. [d. at 39.

MIler and Baytops testified that Okokuro had taped the
entire neeting wthout permssion. |d. at 57, 68, 76-78.
They based this testinmony on their beliefs that Ckokuro had
told themthat, when Okokuro reveal ed the tape recorder, he
stated “I have it right here” or “I have it — now | have
proof [that] you have been putting words in ny nouth.” 1d.
at 57, 68, 76-78.

Okokuro testified that, about fifteen or twenty mnutes into
the neeting, he asked for perm ssion to tape the remai nder
of the neeting. 1d. at 21. Although MIIler and Baytops
were stunned that he had brought a tape recorder into the
nmeeting, Okokuro testified that Baytops gave him perm ssion
to tape record the neeting, saying “If this is the way you
want to do business, that's fine with me.” 1d. at 39. Sone
time |ater, Baytops becane frustrated with Ckokuro and asked
himto turn off the tape recorder. Okokuro said he did so.

|d. at 21-22, 39.
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The tape recording itself was not offered into evidence at
trial.

The Court finds that OCkokuro’s testinony regarding this
nmeeting was nore credible than that of MIler and Baytops.
Al t hough the Court does not believe MIler and Baytops were
lying on the stand, it finds that they nerely m sunderstood
what Okokuro was sayi ng when he renoved the tape recorder
fromhis pocket. |d. at 21.

The Court therefore finds that Okokuro asked for and

recei ved perm ssion to tape record the neeting, and conplied
Wi th Baytops’s eventual request to stop taping the neeting.
Bayt ops assi gned Okokuro to a new supervisor followng this
i nci dent.

Because Bayt ops bel i eved Ckokuro’s behavior at the neeting
viol ated work rules, she scheduled a pre-disciplinary
conference for Cctober 15, 1996. 1d. at 70.

On Cctober 25, 1996, Okokuro filed a discrimnation claim
with the Equal Enploynent Qpportunity Conm ssion (“EEOC).
On Cctober 28, 1996, Okokuro received a one day suspension
for taping the neeting wthout perm ssion. Okokuro believes
that this suspension was part of the pattern of harassnent
he had suffered at DPW |d. at 41.

Because M || er and Baytops honestly believed Okokuro had

been taping the neeting, the Court finds that Okokuro’s

10



suspensi on, though predicated on a faulty perception of the
facts, was not notivated by discrimnatory aninus.

50. Ckokuro appeal ed that suspension to the Comm ssion. On
April 20, 1998, the Comm ssion found that there was no basis
for the suspension and expunged it from Okokuro’s personnel
records.

51. Okokuro filed a Conplaint with this Court on April 19, 2000.

1. CONCLUSI ONS OF LAW

Okokuro brings suit pursuant to Title VII of the Cvil
Ri ghts Act of 1964 (Title VIl1), 42 U S.C. 88 2000e-2000e-17
(1994), for disparate treatnment and being subjected to a hostile
wor kK environnent because of his race and national origin.

Okokuro cannot prevail on his clains because he failed to prove
by a preponderance of the evidence that the Defendants’ actions
were notivated by discrimnatory aninus. [In other words,

al t hough Okokuro was m streated by MIler and twice unjustifiedly
di sci plined, he was not the victimof discrimnation.

As a threshold matter, the Court finds that the annual
interview, during which Wiite asked Okokuro about his car and
clothing, is tinme-barred under Title VII. At trial, OCkokuro
proved by a preponderance of the evidence that: (1) Wite asked
hi m what ki nd of car he drove and how he could afford his car and

clothes; (2) MIler would occasionally call himstupid or dunb in

11



front of his colleagues; (3) MIler issued Okokuro with a
reprimand that was |ater expunged from Okokuro’s record; and (4)
Okokuro recei ved a one-day suspension, which was expunged from
his record, because MIIler and Baytops thought he had been taping
their nmeeting without first obtaining their consent. O these
acts, only Ckokuro's being disciplined and verbal |y abused by
MIler occurred within Title VII's 180 day statutory filing
period. See 42 U S.C. 8 2000e-5(e)(1) (1994). Neither party

of fered any date for the annual review during which Wite asked
Okokuro about his financial situation, and it would be
unreasonabl e for the Court to infer that this occurred within the
180 day filing period. Nor can this Court invoke the continuing
viol ations doctrine to revive clains based on that incident. The
events proven at trial, even assumng they were the result of
discrimnatory aninus, were sinply isolated and sporadi c events
rather than a pattern of discrimnation against Okokuro. See

West v. Phil adel phia Elec. Co., 45 F. 3d 744, 754-56 (3d Crr.

1995). The events involved different people and different
circunstances, and, with the exception of MIller’s verbal abuses,
occurred with little frequency. Moreover, as discussed bel ow,
the events occurring within the filing period were not the result
of discrimnation agai nst Okokuro. Thus, the relevant incidents
for purposes of Okokuro’s clains include only the two tines

Okokuro was disciplined and the verbal abuses of MIler. Those

12



i ncidents, unlike many of the facts alleged in Ckokuro’'s
Conpl ai nt but not discussed at trial, do not give rise to Title
VIT liability.?

To establish his hostile work environment claimunder Title
VI, Okokuro must have proved by a preponderance of the evidence
that: (1) he suffered intentional discrimnation because of his
race or national origin; (2) that discrimnation was regular and
pervasive; (3) that discrimnation detrinentally affected him
(4) a reasonabl e person woul d have been detrinentally affected by
it; and (5) respondeat superior liability existed because the
enpl oyer knew or shoul d have known of the harassnent and fail ed

to take pronpt renedial neasures. See, e.d., Kunin v. Sears

Roebuck & Co., 175 F.3d 289, 293 (3d G r. 1999). The chief basis

of Okokuro’s hostile work environnment claimis MIller’s frequent
verbal abuses. Although the Court is satisfied that Okokuro
proved all of the other elenents of his claim there was no

evi dence produced at trial that could lead to a concl usion that

1 Okokuro’s pleadings alleged many incidents not di scussed
during trial. For exanple, Okokuro had numintained that, at the
Grard Ofice, Gant had called himan “Oeo Cookie” and had
referred to his marriage as an “unfortunate” exanple of “jungle
fever.” Okokuro had also clained that, while at the El mwood
Ofice: (1) he found a condom and Oreo Cookies that soneone had
anonynously placed in his desk drawer; (2) degrading printed
materials, directed at him were distributed throughout the
office; and (3) the El mwod O fice Manager, Ms. Collins, asked
himto “produce his drug noney.” Because no testinonial evidence
of these events was offered at trial, the Court can only concl ude
that they did not occur.

13



MIller's treatnment of Ckokuro was the result of discrimnatory
aninus. Moreover, MIller’s disrespectful treatnent of Okokuro,

W t hout nore, does not necessarily give rise to Title VII
liability; Title VI only makes it unlawful for an enployer to
“di scrimnate against any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual’s race, color, religion, sex, or
national origin.” 42 U S. C. 82000e-2(a)(1l). Because harassnent
is only actionable if it is severe enough to alter the conditions
of the victims enploynent, clains cannot be based sinply on “the
ordinary tribulations of the workplace, such as the sporadic use

of abusive |language . . . and occasional teasing.” Faragher v.

Boca Raton, 524 U. S. 775, 786-87 (1998). Indeed, Title VII was

not intended to create a general civility code for the workpl ace.
Id. at 787. In this case, Ckokuro could not prove that Mller’s
abusi ve treatnent, which consisted of sporadic teasing and
yelling, was directed at hi mbecause of his race or national
origin. Accordingly, Ookuro' s hostile work environnent claim
cannot stand.

Nei t her has Okokuro nmade out a claimfor disparate treatnent
based on his race or national origin. To establish a prima facie
case of disparate treatnent under Title VII, Ckokuro must have
proved by a preponderance of the evidence that he: (1) is a

nmenber of a protected class; (2) is qualified for his position;

14



and (3) suffered an adverse enpl oynent action under circunstances
that would give rise to an inference of discrimnation. Jones V.

School Dist. of Phil adel phia, 198 F. 3d 403, 410-12 (3d Gr.

1999); Sheridan v. E.I. DuPont de Nenburs & Co., 100 F.3d 1061,

1066 n.5 (3d Gr. 1996). Assum ng Okokuro established his prinma
facie case, and rebutted a legitimte non-discrimnatory reason
of fered by the Defendants, he would still bear “the ultimte
burden of persuading the trier of fact that the defendant

intentionally discrimnated against [hin].” Texas Dep’'t of Cnty.

Affairs v. Burdine, 450 U S. 248, 252-53 (1981).

Because Okokuro is an African-Anerican of N gerian origin,
he is a nmenber of two protected classes. Okokuro is also
qualified for his job at DPW As the Defendants have not
presented argunent to the contrary, the Court will al so assune
t hat Okokuro’ s suspension and reprinmand constitute adverse
enpl oynent actions. The success of Okokuro’s claimfor disparate
treat nent depends on whether the circunstances of those adverse
enpl oynent actions give rise to an inference of discrimnation
and, even if so, whether Okokuro proved that they were the result
of discrimnation.

As di scussed above, clains based on Wite’'s questioning
Okokuro about his financial nmeans are tine-barred. Assum ng they
were not, however, Okokuro did not prove that such treatnent of

hi m was di sparate; although Okokuro testified that Robi nson was

15



not asked simlar questions, he did not divul ge Robinson s race
or national origin. Thus, the Court cannot infer that Wite's
guestioning of Okokuro constituted disparate treatnent notivated
by Okokuro’s nenbership in a statutorily protected cl ass.

Al t hough Ckokuro may i ndeed be correct that White had singled him
out, there is no evidence that she singled himout because of his
race or national origin.

Okokuro simlarly failed to prove that MIler’s abusive
treatnent and reprimand were notivated by discrimnatory ani nus.
Al t hough M Il er’s personal dislike for Ckokuro was obvious during
the trial, Okokuro offered no evidence that MIller’s dislike for
himwas the result of racial or national origin discrimnation.
Thus, the Court can only conclude that MIller treated Ckokuro
poorly sinply because he disliked him not because of his race or
national origin. Moreover, because Okokuro presented no evi dence
that MIler had treated simlarly situated enpl oyees differently,
he was unable to address MIler’s contention that he was equally
rude and obnoxious to all of the DPWenpl oyees under his
supervision. Mller’s treatnment of Okokuro, though | anentabl e,
is not actionable under Title VII.

Finally, Okokuro’ s suspension, which was | ater expunged by
t he Commi ssion, was not the result of discrimnatory aninus.

Rat her, Baytops and M|l er nmerely m sunderstood what Ckokuro said

when he renoved the tape recorder fromhis pocket. Based on

16



their m staken belief that Okokuro had been recording the entire
nmeeting, they suspended Okokuro for one day. Okokuro's
suspension was therefore the result of m sconmuni cation, not
i nvidious discrimnation based on his race or national origin.
Because Okokuro has not shown that he suffered an adverse
enpl oynent action under circunstances that would give rise to an
i nference of discrimnation, he has failed to prove his prim
faci e case. Ckokuro has also not carried his ultimte burden of
proving that the adverse enploynent actions were the result of
discrimnation. He has therefore not denonstrated that he is
entitled to relief under Title VII. Accordingly, the Court wll

enter judgnent in favor of the Defendants and agai nst Okokuro.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY D. OKOKURO : CVIL ACTI ON
V.
COVMONVEALTH OF PENNSYLVANI A

DEPARTMENT COF WELFARE and :
DON JOSE STOVALL : No. 00-2044

ORDER
AND NOW this day of May, 2001, in consideration of
t he evidence presented at a bench trial held on the day of April
18, 2001, and based on the Court’s Findings of Fact and
Concl usions of Law fromthat trial, it is ORDERED that judgnent
is ENTERED in favor of the Defendants, Don Jose Stovall and the
Commonweal t h of Pennsyl vani a, Departnent of Public Welfare, and

against the Plaintiff, Anthony D. Ckokuro.

BY THE COURT:

JAMES McG RR KELLY, J.



